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Ingtructionsto the Jury

Members of the jury, you have seen and heard dl the evidence and the arguments of the
atorneys. Now | will ingtruct you on the law.

You havetwo dutiesasajury. Your first duty isto decide the facts from the evidence in the
case. Thisisyour job, and yours aone.

Y our second duty isto apply the law thet | give you to the facts. Y ou must follow these
indructions, even if you disagree with them. Each of the indructions isimportant, and you must follow
dl of them.

Y ou must perform these duties fairly and impartidly. 'Y ou must not dlow sympathy, preudice,
fear, or public opinion to influence you. The parties to this case and the public expect that you will
carefully and impartidly congder dl of the evidence in the case, follow the law thet | give you, and
reach ajust verdict regardless of the consequences.

This case should be considered and decided by you as an action between persons of equal
ganding in the community, and holding the same or amilar gationsin life. Each party isentitled to afar
trid. The law respects dl persons equaly, dl persons stand equa before the law, and dl persons are to
be dedlt with as equalsin a court of justice.

Nothing | say now, and nothing | said or did during the trid, is meant to indicate any opinion on

my part about what the facts are or about what your verdict should be.



The evidence conddts of the testimony of the witnesses, the exhibits admitted in evidence,
dipulations, and matters of which | have taken judicid notice.

A dipulation is an agreement between the plaintiffs and the defendants that certain facts are
true.

In addition, | have taken judicid notice of certain facts. Y ou are required to accept those facts

as proved.



Any notes that you have taken during thistrid are only aidsto your memory. If your memory
differs from your notes, you should rely on your memory and not on the notes. The notes are not
evidence. If you have not taken notes, you should rely on your independent recollection of the
evidence and should not be unduly influenced by the notes of other jurors. Notes are not entitled to any

greater weight than the recollection or impression of each juror about the testimony.



Some of you may have heard the phrases “direct evidence’ and “circumaantial evidence.”
Direct evidenceis direct proof of afact, such astestimony by awitness about what the witness
persondly saw or heard or did. Circumgantia evidence isindirect evidence, in other wordsit is proof
of one or more facts that point to the existence or non-existence of another fact. You are to consider
both direct and circumgtantia evidence. The law alows you to give equa weight to both types of

evidence, but it is up to you to decide how much weight to give to any evidence in the case.



Y ou should use common sense in conddering the evidence, and you should congder the
evidence in light of your own obsarvationsin life.

In our lives, we sometimes look at one fact and conclude from that fact that another fact exists.
Inlaw we cdl thisan “inference.” Y ou are dlowed to make reasonable inferences. Any inferences that

you make must be reasonable and must be based on the evidence in the case.



In determining the facts in this case, you may have to decide which testimony to believe and
which testimony not to believe. Y ou may believe everything awitness says, or part of it, or none of it.
Y ou will dso have to decide what weight, if any, to give to the testimony of each witness,

In congdering the testimony of any witness, you may take into account:

- the opportunity and ability of the witnessto see or hear or know the things that the witness
tedtified about;

- the witness s memory;

- the witness sintelligence;

- any interest the witness may have in the outcome of the case, and any bias or prgudice the
witness may have;

- the witness s manner while testifying;

- the reasonableness of the witness s testimony in light of al the evidence in the case; and

- any other factors that bear on believability.

The weight of the evidence asto a particular fact does not necessarily depend on the number of
witnesses who testify. 'Y ou may find the testimony of a smaler number of witnesses to be more

persuasive than that of a greater number.



A witness may be discredited or “impeached” by contradictory evidence, by a showing that he
or shetedtified fasdy concerning a materid matter, or by evidence that at some other time the witness
has said or done something, or hasfalled to say or do something, that is incongstent with the witness
testimony in court.

If you believe that any witness has been impeached, then it is up to you to decide whether to
believe the witness' testimony in whole, in part, or not a dl, aswell aswhat weight, if any, to give to

the witness' testimony.






Certain things are not evidence. | will list them for you:

Fird, testimony that | struck from the record, or that | told you to disregard, is not evidence and
must not be considered.

Second, anything that you may have seen or heard outside the courtroom is not evidence and
must be entirely disregarded.

Third, questions and objections by the lawyers are not evidence. Attorneys have aduty to
object when they believe aquestion isimproper. 'Y ou should not be influenced by an objection or by
my ruling oniit.

Fourth, the lawyers statements to you are not evidence. The purpose of these statementsisto
discuss the issues and the evidence. |If the evidence as you remember it differs from what the lavyers

sad, your memory iswhat counts.



The law does not require any party to call aswitnesses al persons who may have been present
at any time or place involved in the case, or who may appear to have some knowledge of the mattersin
issue a thistrid.

The unexplained fallure of a party to produce evidence within its control may give riseto an
inference that, if the evidence had been produced, it would have been unfavorable to that party’s cause.
However, you may not infer that such evidence would have been unfavorable unless you find by a
preponderance of the evidence that the party willfully destroyed or conceded the evidence, and that the

evidence was destroyed or concealed in bad faith.
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The weight of the evidence is not necessarily determined by whether the evidence isin the form
of adocument or the ora testimony of awitness. It isfor you to determine, based upon the
circumstances surrounding each document and each piece of testimony, what weight to give to that

evidence.
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The plaintiffsin this case are Bradley Tully and Rollow Arlin.
The defendants in this case are Gary Del Re, Tom Rovetuso, and Steve Semenek.
Each of the defendantsisbeing sued asan individua. Neither the Lake County Sheriff's

Department nor Lake County are partiesto this lawsuiit.
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Bradley Tully and Rollow Arlin have asserted four separate clamsin thiscase. You areto
consder each clam separately.

In clam 1, both Tully and Arlin dlege thet their congtitutiond right of free peech was violated
by Gary Del Re, inthat Del Re caused othersto retdiate againgt Tully and Arlin for their public support
of acandidate running againgt Del Re for the eected position of Sheriff of Lake County.

Inclam 2, Arlin dleges that his condtitutiond right to be free from unreasonable saizure was
violated by Dd Re, Tom Rovetuso, and Steve Semenek, in that they caused him to be falsdy arrested
without probable cause.

Incdam 3, Tully damsthat his right under Illinois law to be free from malicious prosecution was
violated by Del Re, in that Dl Re caused Rovetuso and Semenek to wrongfully secure an arrest
warrant for Tully and ingtitute crimind charges againgt him.

Inclam 4, Arlin damsthat hisright under Illinois law to be free from maicious prosecution was
violated by Del Re, Rovetuso, and Semenek, in that they wrongfully secured an arrest warrant for Arlin

and indtituted crimind charges againg him.
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In order to find any defendant lidble, you must find that the defendant was persondly involved
in the conduct complained of by the plaintiff. Y ou may not hold a defendant liable for the acts or

omissons of others.
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A violation of a date Satute, or an adminidrative rule, regulation or policy isnot thesame asa
conditutiona violation. However, you may consder evidence relating to statutes, rules, regulaions, and

policies in determining the facts and circumstances of the plaintiffs cdlams.
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Inacivil lawsuit like this one, the burden is on each plaintiff to prove every essentid eement of
his clam by a“preponderance of the evidence.”
A preponderance of the evidence Smply means evidence that persuades you that a plaintiff’s
clam ismore likely true than not true.
In deciding whether any fact has been proved a preponderance of the evidence, you may,
unless otherwise ingructed, consider the testimony of al the witnesses, regardless of who may have

cdled them, and dl the exhibits received, regardless of who may have produced them.
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Clam 1
Clam 1 is made by both Tully and Arlin againgt Dl Re. As| have stated, you must consder
Tully’'sand Arlin’s clams separadly.
In order to prevail on Clam 1, the particular plaintiff must prove each of the following
propositions by a preponderance of the evidence:
1 The plantiff was exercisgng his congtitutiond right to support a candidate for public
office.
2. Dd Reretdiated againg the plaintiff for exercisang his conditutiond right, or caused
other persons to do so.
3. The plaintiff was harmed as adirect result of the retdiation.
If you find that a particular plaintiff has proved dl of these dements by a preponderance of the
evidence, then you should find in favor of thet plaintiff.
If, on the other hand, you find that a particular plaintiff has failed to prove any one of these
elements by a preponderance of the evidence, then you should find in favor of Del Re on that plaintiff’s

dam.
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Claim 1 - definitions

The parties have agreed that the plaintiffs support of Willie Smith was protected by their
condtitutiond right of free speech.

In order to show that Ddl Reretdiated againgt a plaintiff for exerciang his condtitutiona  right of
free speech, the plaintiff must prove by a preponderance of the evidence that the plaintiff’ s exercise of
his free speech rights was a substantid or motivating factor in Del Re' s actions againgt the plaintiff, in
other words, that the plaintiff’s exercise of his free gpeech rights was a substantiad consideration that
made adifferencein, or influenced, Del Re sactions. The plaintiff does not have to prove that Del Re

acted solely because of the plaintiff’s exercise of his conditutiond rights.
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Claim 2
Clam 2 ismade by Arlin againgt Ddl Re, Rovetuso, and Semenek. Y ou must consider the
clam separately as to each defendant.
In order to prevall on Clam 2 againg a particular defendant, Arlin must prove each of the
following propositions by a preponderance of the evidence asto that defendant:
1 The defendant intentionally caused awarrant to be issued for Arlin's arrest.
2. Probable cause to arrest Arlin was lacking at the time the arrest warrant was issued.
3. The defendant intentionaly caused materid fdse satements to be made to the judge
who issued the arrest warrant, or intentiondly failed to disclose materid factsto the
judge who issued the arrest warrant.
4. Arlin was arrested based on the warrant.
If you find that Arlin has proved al of these elements by a preponderance of the evidence asto
aparticular defendant, then you should find in favor of Arlin and againgt that defendant.
If, on the other hand, you find that Arlin hasfaled to prove any one of these dementsby a

preponderance of the evidence asto a particular defendant, then you should find in favor of that

defendant on Arlin'sdam.
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Claim 2 - definitions

A person acts “intentiondly” in making afase statement if he knows the satement isfase & the
time he makesit, or if he makes the statement in reckless disregard of whether it istrue or fdse.

A person acts “intentiondly” in omitting a materid fact from an goplication for awarrant if heis
aware of the materid fact but knowingly falsto include it in the gpplication.

Fdse statements included in an application for awarrant are “materid” if probable cause to
arrest would not exist if the fal se statements had not been included.

A fact omitted from an application for awarrant is “materid” if the gpplication would not have
established probable cause to arrest if the fact had been included.

Probable cause for an arrest exigts if, at the moment the arrest warrant isissued, the facts and
circumstances within the defendant’ s knowledge, and of which he had reasonably trustworthy
information, were sufficient to warrant a prudent person in believing that the plaintiff had committed an

offense.
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At dl rdevant times, there were lllinois statutes in force which provided asfollows:

1 “It isunlawful for any person to knowingly manufacture or ddiver a substance
containing cocaine.”

2. “It isunlawful for any person knowingly to manufacture, didtribute, advertise, or
possess with intent to manufacture or distribute alook-alike substance.” A “look-alike substance’ is
defined in lllinois law as a substance, other than a controlled substance, which by overall gppearance,
taste, congstency, or other identifying physical characteristic would lead a reasonable person to believe
that it is a controlled substance, or which is represented (expresdy or by implication) to be a controlled
substance, or which is distributed under circumstances which would lead a reasonable person to believe
that it is a controlled substance.

Under Illinois crimind law, a personislegdly responsible for the conduct of another person
when, ether before or during the commission of an offense, and with an intent to promote or facilitate
the commission of the offense, he knowingly solicits, aids, abets, agreesto ad, or attemptsto aid the
other person in the planning or commission of the offense, even if the other person who commitsthe
offenseis not arrested or prosecuted. However, adefendant’ s presence at the scene of acrime and
knowledge that a crime is being committed is not by itsalf sufficient to establish the defendant’s

respongbility for the conduct of another.
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Claim 3

Clam 3ismade by Tully agang Ddl Re.

In order to prevail on Clam 3, Tully must prove each of the following propositions by a
preponderance of the evidence:

1 Dd Re caused awarrant to beissued for Tully’ sarrest.

2. Dd Re acted mdicioudy in causing the warrant to be issued.

3. Probable cause to arrest Tully was lacking.

4, Tully was arrested and charged in a criminal proceeding based on the warrant.

5. The crimind charge that resulted from the arrest was terminated in Tully’ sfavor.

6. Tully was damaged as aresult of the arrest and the crimind charges.

If you find that Tully has proved dl of these eements by a preponderance of the evidence, then
you should find in favor of Tully.

If, on the other hand, you find that Tully has failed to prove any one of these dementsby a

preponderance of the evidence, then you should find in favor of Del Re.
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Claim 4

Clam 4 ismade by Arlin againgt Ddl Re, Rovetuso, and Semenek. Y ou must consider the
clam separately as to each defendant.

In order to prevall on Clam 4 againg a particular defendant, Arlin must prove each of the
following propositions by a preponderance of the evidence asto that defendant:

1. The defendant caused awarrant to beissued for Arlin's arrest.

2. The defendant acted mdicioudy in causing the warrant to be issued.

3. Probable cause to arrest Arlin was lacking.

4, Arlin was arrested and charged in acriminal proceeding based on the warrant.

5. The crimind charge that resulted from the arrest was terminated in Arlin’ s favor.

6. Arlin was damaged as aresult of the arrest and the crimind charges.

If you find that Arlin has proved al of these elements by a preponderance of the evidence asto
aparticular defendant, then you should find in favor of Arlin and againgt that defendant.

If, on the other hand, you find that Arlin hasfaled to prove any one of these dementsby a
preponderance of the evidence asto a particular defendant, then you should find in favor of that

defendant on Arlin'sdam.
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Claims 3 & 4 - definitions

A person acts“mdicioudy” in causng awarrant to be issued if he acted for an improper
motive, thet is, any reason other than to bring the party to justice. Y ou may infer that a person acted
malicioudy from the absence of probable cause, if the absence of probable cause has been clearly
proved and the circumstances are incong stent with actions made in good faith.

Probable cause for an arrest exigts if, at the moment the arrest warrant isissued, the facts and
circumstances within the defendant’ s knowledge, and of which he had reasonably trustworthy
information, were sufficient to warrant a prudent person in believing that the plaintiff had committed an

offense.
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Damages

If you find that a particular plaintiff has proved any of his daims againg any of the defendants,
then you must determine what amount of dameages, if any, that plaintiff is entitled to recover.

If you find thet a particular plaintiff has failed to prove any of his daims, then you will have no
occasion to consider the question of damages asto that particular plaintiff.

Y ou should not interpret the fact that | am giving you ingructions about damages as an
indication that | believe that either plaintiff should, or should not, win this case. Itisup to you to decide
that question. | am ingtructing you about damages only so that you will have guidance in the event you
find in favor of one or both of the plaintiffs on any of their dams.

There are two types of damages for you to consder in thiscase: compensatory damages and

punitive dameges.
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If you find in favor of aplaintiff on aparticular clam, then you must determine his compensatory
damages. Compensatory damages means the amount of money that will fairly and justly compensate
the plaintiff for any injury that you find he sustained and is reasonably certain to sugtain in the future asa
direct result of the defendant’ s wrongful conduct.

Each plaintiff has the burden of proving his damages by a preponderance of the evidence.

Y our award must be based upon evidence and not upon speculation, guesswork, or conjecture. On
the other hand, compensatory damages are not restricted to actua |oss of money; they cover both the
physicd and mentd aspects of injury, both tangible and intangible.

Y ou should congder the following eements of compensatory damages, and no others.

1 Loss of the vaue of the plaintiff’s busness.

2. The mentd or emotiond pain and suffering that the plaintiff has experienced and is
reasonably certain to experience in the future. No evidence of the dollar value of
menta or emotionad pain and suffering has been or needsto be introduced. Thereisno
exact gandard for fixing the damages to be awarded on account of pain and suffering.
Y ou are to determine an amount that will fairly compensate the plaintiff for theinjury he
has suffered.

If you find in favor of aplantiff but find that the plaintiff has falled to prove compensatory

damages, you mugt return averdict for the plaintiff in the amount of one dollar ($1.00).
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If you find for aplaintiff, you may, but are not required to, assess punitive damages agang any
defendant that you have found ligble to that plaintiff. The purposes of punitive damages are to punish a
defendant for his conduct and to serve as an example or warning to the defendant and others not to
engage in amilar conduct in the future.

The plaintiff has the burden of proving by a preponderance of the evidence that punitive
damages should be assessed againgt the defendant. 'Y ou may assess punitive damages againgt a
defendant only if you find that particular defendant’ s conduct was mdicious or in reckless disregard of
the plaintiff’ srights. Conduct is madicious for purposes of punitive damagesif it is accompanied by ill
will or spite, or isdone for the purpose of injuring the plaintiff. Conduct isin reckless disregard of the
plantiff’srightsif, under the circumstances, it reflects complete indifference to the safety or rights of the
plaintiff.

If you find that punitive damages are gppropriate, then you must use sound reason in setting the
amount of those damages. Punitive damages, if any, should be in an amount sufficient to fulfill the
purposes of punitive damages that | have described to you, but should not reflect bias, prejudice, or
sympathy toward any party. In determining the amount of any punitive damages that you decide to

award againg a particular defendant, you should consider the following factors:

the nature and degree of reprehensibility of the defendant’ s conduct;

- the impact of the defendant’ s conduct on the plaintiff;

- the relationship between the plaintiff and the defendant;

- the likelihood that the defendant would repesat the conduct if an award of punitive

damagesis not made;
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the relationship of any award of punitive damages to the amount of actud harm inflicted

on the plaintiff.
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Upon retiring to the jury room, select one of your number as your foreperson. The foreperson
will preside over you deliberations and will be your representative herein court.

A form of verdict has been prepared for you. Take the form to the jury room, and when you
have reached unanimous agreement on the verdicts, your foreperson will fill in and date the form and

each of you will 9gnit.
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The verdicts must represent the considered judgment of each juror. Y our verdicts must be
unanimous.

Y ou should make every reasonable effort to reach averdict on each clam. In doing so, you
should consult with one another, express your own views, and listen to the view of your fellow jurors.
Discuss your differences with an open mind. Do not hesitate to re-examine your own views and change
your opinion if you come to believe it iswrong. But you should not surrender your honest beliefs about
the weight or effect of evidence solely because of the opinions of your fellow jurors or soldly for the
purpose of returning a unanimous verdict.

All of you should give fair congderation to al the evidence and deliberate with the goa of
reaching averdict asto each daim that is conagtent with the individua judgment of each juror.

You are impartid judges of thefacts. Your soleinterest isto determine the truth from the

evidence in the case.

Source: Agreed Ingtruction No. 22
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VERDICT FORM

We, the jury, find as follows on the dams of the plaintiffs, Bradley Tully and Rollow Arlin:

(check only one on each line)
For plantiff For defendant

Claim 1- Tully vs. Del Re:

Arlin vs. Del Re:

Claim 2 - Arlin vs. Del Re:
Arlin vs. Rovetuso:

Arlin vs. Semenek:

Claim 3- Tully vs. Del Re:

Claim 4 - Arlin vs. Del Re:

Arlin vs. Rovetuso:

Arlin vs. Semenek:



Damages asto plaintiff Tully: (to be congdered only if you found in Tully’s favor
on one or more of hisclams)

Compensatory damages.

Punitive damages - Del Re:

Damages asto plaintiff Arlin: (to be congdered only if you found in Arlin’s favor
on one or more of hisclams)

Compensatory damages.

Punitive damages - Del Re:

Punitive damages - Rovetuso:

Punitive damages - Semenek:

Foreperson

Date: , 2003
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